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SUMMARY

Comcast has yet to demonstrate that the public interest benefits of its proposed merger 

with Time Warner Cable outweigh the many harms that numerous stakeholders have 

demonstrated in this proceeding.  As such, the Commission should not approve the merger.  

COMPTEL demonstrates in its Reply some of the potential harms of the proposed merger that 

have not been adequately addressed. 

First, Comcast has failed to demonstrate that the proposed transactions will not adversely 

affect access to wholesale inputs relied upon by its competitors to provide services in the Time 

Warner Cable and Charter markets after the relevant contracts expire.  In the meantime, Comcast 

exhorts that post-transaction it will have additional incentive and capability to compete in the 

retail business market, but fails to indicate whether the network inputs relied upon today by 

competitors will continue and under what circumstances after their current contracts expire.  As a 

result of the merger, Comcast will have an increased incentive and ability to suppress 

competition from rivals by withholding access to network inputs, potentially impeding the 

competition that exists in the marketplace. 

Second, the proposed acquisition will result in a significant increase in the number of 

customers over whose access to the Internet and content on the Internet Comcast will exercise 

bottleneck control.  As a result, Comcast will have enhanced power, incentive, and ability to 

hinder or suppress access to online video distributer (“OVD”) alternatives.  Comcast already has 

used its gatekeeper position to extract access charges from Netflix.  Its incentive to engage in 

such behavior will increase post-transaction.  This is especially so for those services that 

compete directly with its MVPD service as it will want to protect its own linear product from 
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being displaced by over-the-top (“OTT”) alternatives and can raise rivals’ costs through access 

charges. 

Third, the transactions will increase Comcast’s power to suppress competition in the 

market for streaming devices.  Comcast already has demonstrated its willingness and ability to 

use its authentication power to prevent its customers from using third-party devices to access 

certain video content.  The acquisition of Time Warner Cable and Charter customers will 

significantly increase the number of customers that would be impacted by Comcast’s refusal to 

authenticate video content on third-party devices that its customers have paid for; and as a result, 

Comcast’s X1 platform will gain an even stronger foothold in the marketplace. 

Fourth, Comcast’s newfound scale will result in even lower video content costs for 

itself—with no commitment to pass those savings to consumers—which will further immunize it 

from competition in both the broadband and MVPD markets.  As the Commission is well aware, 

consumers still desire linear programming, and competitors must offer it even though most small 

and mid-sized companies do so at a loss.  The core of Comcast’s business (bundled video and 

broadband services) is rarely affected by a competitor that can match it with scale.  This will 

become even more difficult if this merger is approved. 

Fifth, Comcast’s increase in size will give it a greater incentive to favor its own X1 

platform, allowing it to dominate the set top box market and reduce the current innovation in the 

industry.  Moreover, its acquisition of Time Warner Cable, which has been more willing to work 

with innovative products and devices with its MVPD line-up, significantly reduces the 

opportunities for innovative products to succeed in the marketplace.   

Sixth, the additional clustering that Comcast will enjoy will further increase its incentive 

and power to engage in raising entry barriers for competitors at the local level.      
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, DC 20554 

In the Matter of     ) 
       ) 
Applications of Comcast Corporation and  ) MB Docket No. 14-57 
Time Warner Cable Inc.    ) 
       ) 
For Consent To Assign Or Transfer Control  ) 
Of Licenses and Authorizations   ) 

COMPTEL’S REPLY TO COMCAST’S 
OPPOSITION TO PETITION TO DENY 

COMPTEL, through undersigned counsel, hereby replies to Comcast Corporation and 

Time Warner Cable Inc.’s (“TWC”) Opposition to Petitions to Deny and Response to Comments 

(“Opposition”).  In their Petitions to Deny and Comments on Comcast’s proposed acquisition of 

TWC, COMPTEL, smaller multichannel video programming distributors (“MVPDs”), consumer 

groups, public interest groups and other parties from all segments of the communications, 

entertainment, satellite and device manufacturing industries expressed concerns about the 

negative impacts the acquisition is likely to have on consumers and competition.  While Comcast 

has again stressed in its Opposition the many alleged benefits the proposed acquisition will 

produce, COMPTEL submits that Comcast still has not met its burden of proving that any 

potential public interest benefits of the acquisition will outweigh the public interest harms.  It 

also has not shown that, on balance, the acquisition will serve the public interest, convenience, 

and necessity.  For these reasons, COMPTEL respectfully submits that the Commission should 

deny the above-captioned applications for consent to assign or transfer control of the licenses and 

authorizations.
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I. COMCAST HAS FAILED TO DEMONSTRATE THAT THE ACQUISITION 
AND DIVESTITURE TRANSACTIONS WILL NOT ADVERSELY AFFECT 
ACCESS TO WHOLESALE INPUTS 

In its Petition to Deny, COMPTEL demonstrated that both TWC and Charter have been 

active participants in the carrier wholesale market and provide critical inputs that COMPTEL 

members use to compete in the retail market, including last mile access, high capacity 

transmission, transport, and high speed Internet services.1  In the acquisition Application, 

Comcast described itself as being “active in the wholesale business,” but focused only on its 

provision of wireless backhaul services.2  COMPTEL expressed concern about the lack of 

information contained in the acquisition and divestiture applications with respect to Comcast’s 

intention post-transaction to continue offering the wholesale products and services (other than 

wireless backhaul) that TWC and Charter make available to their wholesale carrier customers 

today.3

In its Opposition, Comcast insists that COMPTEL has:  

1 COMPTEL, Petition to Deny, MB Docket No. 14-57, at 2, 10-15 (Aug. 25, 2014) (“COMPTEL 
Petition”).
2 Id. at 10-15 (citing Applications of Comcast Corp. and Time Warner Cable Inc. for Consent to 
Transfer Control of Licenses and Authorizations, Applications and Public Interest Statement, 
MB Docket No. 14-57, at 11 (Apr. 8, 2014) (“Application”)).  Comcast has described how the 
acquisition of the Charter cable networks and customers will “strengthen Comcast’s ability to be 
a significant option in the competitive wireless backhaul market” but does not address the impact 
of the acquisition on Charter’s wireline carrier wholesale customers.  Letter from Francis Buono, 
Counsel for Comcast, and Samuel Feder, Counsel for Charter, to Marlene Dortch, FCC, MB 
Docket No. 14-57, at 11 (June 5, 2014).
3 COMPTEL Petition at 10-15.  In its Opposition, Comcast erroneously contends that 
COMPTEL seeks “wholesale access conditions.”  Comcast Corporation and Time Warner Cable 
Inc., Opposition to Petitions to Deny and Response to Comments, MB Docket No. 14-57, at 73 
(Sept. 23, 2014) (“Opposition”).  Not only did COMPTEL not ask for “wholesale access 
conditions,” it also argued that the Commission should deny the applications because, inter alia,
the loss of TWC and Charter as wholesale suppliers will lessen competition in both the 
wholesale and retail markets. 
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no basis for assuming that Comcast will eliminate these [wholesale] 
business arrangements with TWC.  And, in fact, Comcast has no such 
plans to do so.  Rather, Comcast intends to honor these existing TWC 
arrangements and will act in a manner consistent with the terms and 
conditions of those contracts.  Beyond this, Comcast continues to be 
active in this business services space and is currently in negotiations with 
a number of competitive providers to provide continued and enhanced 
wholesale services.4

Comcast does not address the impact of the exchange transaction on Charter’s wholesale 

wireline carrier customers, nor does it indicate whether the same or similar wholesale services 

will continue to be made available by Comcast to existing or new customers once it takes control 

of the Charter systems and customers.  Comcast’s silence cannot help but be read to reflect an 

intention not to pursue the carrier wholesale segment of Charter’s business (with the exception of 

wireless backhaul).  Contrary to the public interest, the elimination of a wholesale supplier in the 

Charter territories will neither preserve nor enhance competition.5  As the National Broadband 

Plan recognized, well-functioning wholesale markets are critical to the development and the 

preservation of competition in the retail market: 

Ensuring robust competition not only for American households but also 
for American businesses requires particular attention to the role of 
wholesale markets, through which providers of broadband services 
secure critical inputs from one another.  Because of the economies of 
scale, scope and density that characterize telecommunications networks, 
well functioning wholesale markets can help foster retail competition, as 

4 Opposition at 194. 
5 Cf. Applications for Consent to the Transfer of Control of Licenses and Section 214 
Authorizations by Time Warner Inc. and America Online, Inc., Transferors, to AOL Time 
Warner Inc., Transferee, Memorandum Opinion and Order, 16 FCC Rcd. 6547, 6555 ¶ 21 
(2001) (“AOL Time Warner Order”) (noting that to find that a merger is in the public interest, 
the Commission must be convinced that it will enhance competition). 
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it is not economically or practically feasible for competitors to build 
facilities in all geographic areas.6

The Commission must give substantial weight to the adverse effect the elimination of a 

wholesale supplier will have on future competition in both the wholesale and retail markets.7

Comcast’s commitment to honor existing contracts that carriers have with TWC does not 

fully respond to the issue raised by COMPTEL.  The commitment is nothing more than a 

recognition of TWC’s existing legal obligations.  Moreover, Comcast does not commit to make 

available the wide array of wholesale inputs that TWC provides to existing customers8 once 

current contracts expire or to make such wholesale inputs available to new customers after the 

transaction closes.  Comcast’s responses to discovery requests made at both the state and federal 

level are equivocal at best and create significant questions with respect to the continuing 

availability of TWC wholesale inputs.

In response to a data request submitted in the California Public Utilities Commission 

proceeding, 9 Comcast stated that it will honor, “extend and enhance” TWC’s existing wholesale 

6 Federal Communications Commission, Connecting America: The National Broadband Plan 47 
(2010) (“National Broadband Plan”), available at http://transition.fcc.gov/national-broadband-
plan/national-broadband-plan.pdf.
7 Applications for Consent to the Assignment and/or Transfer of Control of Licenses Between 
Adelphia Communications Corp., Time Warner Inc., and Comcast Corporation, Memorandum 
Opinion and Order, 21 FCC Rcd. 8203, 8218-19 ¶¶ 24-25  (2006) (“Adelphia Order”) (noting 
that the Commission’s competitive analysis must consider the transaction’s effect on future 
competition). 
8 See COMPTEL Petition at 11. 
9 See Joint Application of Comcast Corporation, Time Warner Cable Inc., Time Warner Cable 
Information Services (California), LLC, and Bright House Networks Information Services 
(California), LLC for Expedited Approval of the Transfer of Control of Time Warner Cable 
Information Services (California), LLC (U-6874-C); and the Pro Forma Transfer of Control of 
Bright House Networks Information Services (California), LLC (U-6955-C) to Comcast 
Corporation Pursuant to California Public Utilities Code Section 854(a), Application No. 14-04-
013 (filed Apr. 11, 2014) available at 
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agreements but has made no decisions regarding the availability of other wholesale packages or 

services.10  Specifically, Comcast responded that it “will extend and enhance the wholesale 

business arrangements that TWC has already established, but has not otherwise made any 

determinations regarding wholesale services or packages in California.”11  The fact that 

Comcast has made no determination with respect to the continuing availability of TWC 

wholesale services once current contracts expire does not bode well for TWC’s wholesale 

wireline carrier customers. 

In response to a data request propounded by the Commission asking for a description of 

each type of customer class that Comcast serves or desires to serve, Comcast describes the 

services it provides to other carriers as limited to “cellular tower backhaul services to wireless 

providers and customer access service [last-mile connectivity] to telecommunications providers 

more generally.”12  Comcast goes on to state that the acquisition of TWC will “better position the 

combined entity to serve the rapidly expanding” cellular backhaul market and allow the 

combined company to offer customer access services to carriers across a much more expanded 

http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M089/K642/89642501.PDF; Joint 
Application of Comcast Corporation, Time Warner Cable Information Services (California), 
LLC (U6874C) and Charter Fiberlink CA-CCO, LLC (U6878C) for Expedited Approval To 
Transfer Certain Assets and Customers of Charter Fiberlink CA-CCO, LLC to Time Warner 
Cable Information Services (California), LLC, Pursuant To Public Utilities Code Section 851, 
Application No. 14-06-012 (filed June 17, 2014), available at 
http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M096/K545/96545976.PDF.
10 See Comcast Corporation, Responses to the California Association of Competitive 
Telecommunications Companies (CALTEL) First Set of Data Requests, Application Nos. 14-04-
012 & 14-04-013, at 13 (Sept. 26, 2014) (emphasis added) (attached here as Exhibit 1). 
11 Id.
12 Comcast Corporation, Responses to the Commission’s Information and Data Request, MB 
Docket No. 14-57, at 209 (Sept. 11, 2014) (“Comcast Responses to Commission”). 
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service area.13  In Comcast’s explanation of the synergies and efficiencies the acquisition of 

TWC will produce, however, it limits its discussion to residential, retail business, and wireless 

backhaul services and makes no mention of wireline carrier access services.  Indeed, Comcast 

states that the “transaction will provide the combined company the scale and scope needed to 

invest and compete more effectively against well-established incumbents for two business 

customer categories: (1) medium-sized, regional, super-regional, and even enterprise businesses; 

and (2) wireless backhaul services.”14  Eliminating a source of wholesale inputs used by wireline 

carriers that compete for business customers will also enhance the combined company’s ability 

to “compete more effectively against well-established incumbents.”15

In its Opposition, Comcast again emphasizes that the acquisition of TWC will allow it to 

increase its presence and compete more effectively in the retail business market and the wireless 

backhaul market.16  As a result of its plan to capture a larger segment of the business market, the 

acquisition will also increase Comcast’s incentive and ability to suppress competition from rivals 

in that business market, including COMPTEL member companies.  One very effective means of 

suppressing competition would be to limit or withdraw the wide array of TWC wholesale 

products and services17 that competitors use to serve business customers once existing (or 

“extended”) agreements terminate and to stop offering those wholesale products and services to 

new customers once the transaction closes.  Elimination of TWC as a wholesale supplier may 

13 Id.
14 Id. at 222; see generally id. at 216-26. 
15 Id. at 222. 
16 Opposition at 1, 68-74. 
17 TWC’s wholesale offerings include “high-capacity transmission services (such as Metro 
Ethernet), video, high-speed Internet, and voice, as well as hosting and cloud computing 
services” and transport services.  Application at 15. 
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remove the only alternative that wireline telecommunications carriers have to the incumbent 

local exchange carrier’s wholesale services in TWC’s franchise areas.  Even if Comcast does 

continue to offer wholesale last mile access services to wireline carrier customers in TWC’s 

service areas, it would have the incentive and ability to raise the prices it charges its competitors 

for those services post-transaction in an effort to disadvantage them in the retail marketplace and 

allow it to “compete more effectively.”18

Foreclosing its rivals from accessing a source of wholesale inputs used to provide 

services that would compete with Comcast’s retail business services and/or raising the rates for 

the wholesale inputs it does make available would substantially frustrate and impair the 

preservation and enhancement of competition.  Accepting Comcast’s arguments that the 

transactions will benefit the public interest by making it a stronger competitor in the retail 

business and wholesale wireless backhaul markets, that benefit must be balanced against the 

harm to the public interest caused by the loss of a wholesale supplier (Charter) in such important 

markets as New York, Los Angeles, Boston, Atlanta, Houston, and Dallas, among others, and the 

loss of a second wholesale supplier (TWC) in those same markets once the transaction closes 

(for new customers) and/or once the contracts of existing TWC customers expire.  Comcast’s 

assertion that “[a]fter the Transaction closes, customers in the . . . former TWC and Charter 

markets at issue will have at least as many providers to choose from . . . as they have today,”19

18 As COMPTEL noted in its Petition to Deny, TWC reported that as of December 31, 2013, it 
had extended fiber and coaxial cable to connect 860,000 commercial buildings to its network.  
COMPTEL Petition at 13.  The loss of TWC as a source of last mile wholesale access to so many 
commercial buildings would be substantial, especially where TWC is the only alternative to the 
incumbent local exchange carrier. 
19 Opposition at 12. 
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may be true for retail customers, but it simply does not hold true for new and existing wholesale 

carrier customers of TWC and Charter.   

Contrary to Comcast’s allegation, COMPTEL did not “seek wholesale access conditions” 

in its Petition to Deny.20  Rather, it urged the Commission to consider the impact the loss of 

TWC and Charter as wholesale suppliers will have on competition in both the wholesale and 

retail markets.  Given the critical role that the wholesale market plays in fostering retail 

competition, foreclosure of access to sources of wholesale inputs will have a negative impact on 

future competition in the retail market and must be given significant weight as the Commission 

compares the potential plusses against the potential minuses of the transaction.21  To further the 

public interest in promoting the availability of customer choice in providers, the Commission 

must encourage the development and preservation of a strong wholesale market rather than 

sanction the elimination of wholesale providers through approval of the transactions at issue. 

II. FURTHER CONSOLIDATION OF COMCAST’S CONTROL OVER ACCESS TO 
THE INTERNET AND INTERNET CONTENT WILL HARM COMPETITION 
FROM OVDS 

Although Comcast attempts to downplay the significance of the number of broadband 

subscribers it will acquire in the TWC transaction and repeatedly asserts that there will be no 

reduction in the number of broadband provider alternatives available to retail end users,22 the 

acquisition will result in a dramatic increase in the number of customers over whose access to the 

20 Id. at 73 & n.190.
21 To find that a transaction is in the public interest, the “Commission must ‘be convinced that it 
will enhance competition.’”  AOL Time Warner Order, 16 FCC Rcd. at 6555 ¶ 21; see also
Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation For Consent 
to Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 19 FCC 
Rcd. 21522, 21544-45 ¶ 42 (2004) (noting the Commission’s obligation to analyze the “merger’s 
effect on future competition”). 
22 See Opposition at 12, 22-23, 32, 44, 46, 138, 144, 146 & n.452, 176. 
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Internet and content available over the Internet Comcast will exercise bottleneck control.  

COMPTEL demonstrated in its Petition to Deny that Comcast’s control of the bottleneck local 

access facilities, together with its national market share and ownership of key video 

programming assets will give Comcast a unique ability and incentive to engage in 

anticompetitive acts that can suppress the delivery of information to its end users and block or 

degrade the quality of access to certain content and content providers. 

A. The Transactions Will Increase Comcast’s Power And Incentive To Hamper 
Or Suppress Access To OVD Alternatives

Comcast insists23 that the only relevant geographic market for analyzing the extent of 

competition in retail video and broadband services is the cable operator’s local franchise area 

because consumers make decisions based on the MVPD and broadband choices available at their 

residences.24  Comcast also asserts that the commenters’ label of the “‘national market for high-

speed broadband distribution of edge provider content’ has been fabricated from whole cloth.”25

While the local market may be appropriate for evaluating the retail choices available to end 

users, the Department of Justice has also determined that there is a separate national market for 

the aggregation and distribution of residential broadband content.26  Content providers “produce 

most broadband content with national distribution in mind, largely in order to maximize the 

23 Id. at 20, 116-18, 176. 
24 But see Adelphia Order, 21 FCC Rcd. at 8218-19 ¶ 25 (describing the broad ambit of the 
Commission’s competitive analysis).
25 Opposition at 115. 
26 See Competitive Impact Statement, United States v. AT&T Corp., No. 1:00-cv-01176, at 1 
(D.D.C. May 25, 2000), available at http://www.justice.gov/atr/cases/f4800/4842.htm.
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potential number of consumers they will reach.”27  Thus, Comcast’s claim that commenters have 

fabricated a national market for the distribution of broadband content has no basis in reality.

 Upon execution of the proposed transactions, Comcast claims it will only serve 35 

percent of the fixed wireline broadband subscribers in the United States receiving speeds of at 

least 3 Mbps download and 768 Kbps upload.28  But this 35 percent figure does not capture the 

true control Comcast will have over the residential broadband market.  Actual high-speed 

Internet service requires download speeds above 3 Mbps.  The Commission, recognizing the 

need for faster service, now requires companies receiving Connect America funding to provide 

rural consumers with fixed broadband download speeds of 10 Mbps or better.29  Chairman 

Wheeler called 4 Mbps “yesterday’s broadband” and insisted that a “25 Mbps connection is fast 

becoming ‘table stakes’ in 21st century communications.”30  At these higher speeds, a merged 

Comcast would control an even greater market share.  The Media Bureau calculates that 

Comcast will provide service to {{  }} percent of subscribers with fixed broadband Internet 

27 Id. at 9. 
28 See Letter from Kathryn Zachem, Comcast Corporation, et al., to Marlene Dortch, FCC, MB 
Docket No. 14-57, at 2 (June 27, 2014) (observing that post-merger and post-divestiture, 
Comcast will have 27.9 million fixed broadband subscribers).  According to the Commission’s 
latest tally, there were a total of 94.2 million fixed wireline broadband customers nationwide and 
70 million with speeds of at least 3 Mbps down and 768 Kbps up as of June 30, 2013.  See
Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, Internet Access 
Services: Status as of June 30, 2013, at 1, 5 fig. 3(a) (2014), available at 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-327829A1.pdf.   
29 Press Release, FCC, FCC Increases Rural Broadband Speeds Under Connect America Fund, 
Press Release (Dec. 11, 2014).
30 Tom Wheeler, Chairman, FCC, Prepared Remarks at the 1776 Headquarters, Washington DC: 
The Facts and Figures of Broadband Competition, at 2-3 (Sept. 4, 2014), available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0904/DOC-329161A1.pdf.
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download speeds of 10 Mbps and {{ }} percent of subscribers with download speeds of 25 

Mbps.31

And these figures do not even begin to properly state Comcast’s post-transaction power 

over the Internet ecosystem.  While a Comcast end user may be able to switch broadband 

providers (if and where there is an alternative available and the cost and inconvenience of 

switching is not too high), Comcast has a terminating monopoly over access to its end users.  As 

the Commission recognized in its Open Internet Notice of Proposed Rulemaking, both edge 

providers and end users seeking access to edge providers are subject to the gatekeeper control of 

a retail broadband provider.  The end user has only one network option to reach a given edge 

provider’s content and the edge provider’s content must be delivered to the end user over those 

same network facilities.32

Comcast acknowledges that it is the “means of access for any and all of the Internet 

content” its customers want.33  COMPTEL argued in its Petition to Deny that Comcast’s control 

over the “means of access” all edge providers need to reach its customers allows it to also control 

the Internet content and the quality of that content its customers receive.34  As the gatekeeper 

both to its end users and to OVDs, Comcast has both the incentive and the ability to degrade the 

delivery of services that its subscribers request from video competitors in order to make its own 

31 {{ 
} The 25 Mbps figure likely undercounts the combined entity’s share of 25 Mbps 

subscribers, because TWC has aggressively rolled out 25 Mbps-plus connections in its service 
areas during 2014. 
32 See Protecting and Promoting the Open Internet, Notice of Proposed Rulemaking, 29 FCC 
Rcd. 5561, 5577-78 ¶ 46 (2014) (“Open Internet NPRM”).
33 Application at 6. 
34 COMPTEL Petition at 20. 

}
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video on demand and other subscription services appear more attractive.  Comcast also has the 

incentive and the ability to demand access charges from edge providers seeking to deliver 

competitive video services that Comcast subscribers request over the broadband Internet access 

connections for which they have paid.35

The acquisition of TWC will substantially increase Comcast’s share of the national 

market for distribution of residential broadband content.  As a result, its leverage to demand 

access fees from OVD providers to reach its end users and to degrade delivery for those who 

decline to pay will increase accordingly.36  In their oppositions to the transactions, a number of 

parties raised the issue of Comcast’s use of congestion at interconnection points as leverage to 

demand payment from third party networks carrying Netflix traffic and Comcast’s refusal to 

augment capacity sufficiently to relieve the congestion and stem the buffering, slow speeds and 

download delays that Comcast customers were experiencing as they tried to access Netflix’s 

OVD offerings in the absence of payment.37  In response, Comcast alleges that “Netflix 

deliberately sent its traffic on routes that could not support it, and ignored other routes that could 

35 Id. at 19-22. 
36 Id. at 20-22. 
37 See, e.g., Netflix, Inc., Petition to Deny, MB Docket No. 14-57, at 56-62 (Aug. 27, 2014) 
(“Netflix Petition”); Cogent Communications Group, Inc., Petition to Deny, MB Docket No. 14-
57, at 22-23 (Aug. 25, 2014) (“Cogent Petition”); Public Knowledge and Open Technology 
Institute, Joint Petition to Deny, MB Docket No. 14-57, at 5 (Aug. 25, 2014); Consumers Union 
and Common Cause, Joint Petition to Deny, MB Docket No. 14-57, at 23-26 (Aug. 25, 2014); 
Consumer Federation of America, et al., Petition to Deny, MB Docket No. 14-57, at 39, 56-57, 
Exhibit I-2 (Aug. 25, 2014); Free Press, Petition to Deny, MB Docket No. 14-57, at 52-53 (Aug. 
25, 2014); DISH Network Corporation, Petition to Deny, MB Docket No. 14-57, at 58-59 (Aug. 
25, 2014); COMPTEL Petition at 19-21; see also Letter from Joseph Cavender, Level 3, to 
Marlene Dortch, FCC, GN Docket No. 14-28, at 2-3 (Sept. 8, 2014).
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easily have handled it.”38  Comcast’s response is nonsensical.39  Comcast failed to identify any 

possible motive that Netflix would have to degrade the quality of the video or of the viewing 

experience made available to its customers.  Indeed, any such deliberate action by Netflix would 

only make Comcast’s rival video on demand and other linear video subscription services appear 

more attractive and encourage Netflix customers to abandon the service.   

Netflix contends that it “purchased all available capacity on settlement-free transit routes 

into Comcast’s network,” but was still unable to sufficiently alleviate the congestion.40  Netflix 

has further shown that Comcast refused Netflix’s offer to deploy Open Interconnect Appliance 

servers41 at locations of Comcast’s choosing in an effort to relieve the congestion and declined to 

augment capacity at congested interconnection points unless and until Netflix paid Comcast 

access charges to deliver the content to its customers.42  Netflix ultimately agreed to a direct 

interconnection arrangement with Comcast and to the payment of access charges as a means of 

ensuring that Comcast delivered its content to end users without the degradation caused by 

having to pass through congested interconnection points. 

38 Opposition at 17, 222. 
39 Comcast even suggested that Netflix could “rely on Cogent to reach Comcast.”  Opposition at 
219.  As Comcast well knows, Netflix did rely on Cogent to reach Comcast but Comcast refused 
to upgrade its connections and add capacity that “led to significant amounts of congestion at 
Cogent’s interconnection points with Comcast.”  Cogent Petition at 27. 
40 Netflix Petition at 61. 
41 Netflix created the Open Connect Content Delivery system to efficiently deliver content to 
broadband Internet access service providers.  The servers are designed with sufficient capacity to 
accommodate end users’ current and future Netflix streaming video viewing needs.  See ISP
Partnership Options, Netflix, https://openconnect.itp.netflix.com/deliveryOptions/index.html 
(last visited Dec. 23, 2014). 
42 Netflix Petition at 56, 62. 
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Comcast insists that by entering into the direct interconnection agreement, Netflix was 

simply able to cut out the “middlemen” – i.e., the third party transit providers that had been 

carrying Netflix’s content to Comcast’s network.43  What Comcast fails to acknowledge, 

however, is that Netflix continues to bear the cost of delivering its traffic to the Comcast 

interconnection points as well as the cost of storing its content closer to customers.  The only 

thing for which Netflix pays Comcast is access to its customers – i.e., those Comcast broadband 

customers that have requested the Netflix content and that have paid Comcast for the bandwidth 

necessary to receive that content without buffering, throttling, or other degradation.44

Although Comcast counters that it has never let its interconnection links become 

congested,45 a study conducted by Measurement Lab suggests otherwise, noting “sustained 

performance degradation experienced by customers of” Comcast when traffic passed over its 

interconnection points with three different Tier 1 transit providers.46  Comcast also contends that 

degrading OVD access would be irrational because it would harm its broadband business and 

possibly cause it to lose broadband customers.47  It cites the “brief period in late 2013 and early 

2014 when Netflix quality declined in some cases to Comcast customers during the 

Netflix/Cogent dispute with Comcast”48 when it “experienced a surge in Netflix-related customer 

43 Opposition at 226, 232. 
44 Netflix Petition at 66, 68. 
45 Opposition at 219. 
46 Measurement Lab Consortium, ISP Interconnection and its Impact on Consumer Internet 
Performance, at 4 (Oct. 28, 2014), available at 
http://www.measurementlab.net/static/observatory/M-Lab_Interconnection_Study_US.pdf. 
47 Letter from Kathryn Zachem, Comcast, to Marlene Dortch, FCC, MB Docket No. 14-57, at 
13-18 (Nov. 26, 2014) (“November 26 Zachem Letter”). 
48 Id. at 14. 
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service calls.”  Rather than increase capacity at the interconnection point with Cogent to improve 

the quality of the Netflix transmissions in response to those customer complaints, Comcast held 

out until Netflix agreed to pay access charges to reach its customers.  While degrading OVD 

access may be “irrational” behavior for a broadband provider, Comcast was apparently willing to 

engage in such irrational behavior at the expense of its customers in order to obtain access 

charges from Netflix.49

The acquisition of the TWC and Charter broadband customers will strengthen Comcast’s 

position of control over the national broadband content distribution market and its control over 

the Internet content and the quality of the content its customers receive.  Comcast’s bottleneck 

control will allow it to engage in anticompetitive activities, including foreclosing access to its 

customers by failing to relieve congestion at interconnection points and raising the costs of rival 

video content providers through the imposition of access charges.  Comcast alleges that the 

“transaction will not give the merged firm an enhanced incentive to degrade or block OVD 

access to Comcast’s broadband customers.”50  Comcast already has demonstrated that it has the 

ability and incentive to demand access charges from edge providers, transit providers and content 

delivery networks to reach Comcast subscribers with over-the-top video offerings that compete 

with Comcast’s own and to degrade delivery if payment is not made.  Accepting for the sake of 

argument Comcast’s contention that the transactions will not give the merged firm an enhanced

49 Comcast asserts that customers have the option to switch to another broadband provider if 
Comcast were to degrade access to OVDs.  Id. at 15-17.  As the Commission has determined, 
however, customers may incur significant costs when switching from one broadband provider to 
another, and these costs serve as a deterrent to switching. Open Internet NPRM, 29 FCC Rcd. at 
5576 ¶ 42.  Comcast’s acknowledgment that the impact on churn during the period of degraded 
Netflix service and the surge in Netflix-related complaints confirms the lack of ease in switching 
broadband providers. 
50 November 26 Zachem Letter at 11. 
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incentive to degrade or block OVD access to its customers, the transactions will still allow the 

merged firm to potentially degrade or block OVD access to 8 million additional customers. 

If a provider as large and popular as Netflix was forced to succumb to Comcast’s demand 

for access charges, smaller competitors and startups offering innovative video applications and 

content may be discouraged from entering the market when confronted not only with the costs of 

transmitting their content to broadband service providers but also the access fees Comcast 

imposes to provide an uncongested connection to its end users.  While Comcast characterizes the 

interconnection fees it charges Netflix and others as “trivial,”51 “modest,” and an “immaterial 

portion of their costs,”52 Netflix has asserted that the “additional access fee Comcast charges 

Netflix to transport data over the consumer’s broadband access service . . . compris[es] over 60% 

of Netflix’s total cost of delivering traffic to Comcast’s customer[s].”53

In analyzing the competitive harms that may result from the joinder of the two largest 

MVPDs and broadband Internet access service providers in the United States, the Commission 

must give substantial weight to its prior determination that vertically integrated ISPs like 

Comcast “have incentives to interfere with competitive services and . . . incentives to accept fees 

from edge providers.”54  The Commission must also give substantial weight to the contribution 

that “innovative streaming video applications and independent sources of video content”55 have 

made to the virtuous cycle of innovation that has increased broadband demand, network 

51 Id.
52 Opposition at 225. 
53 Letter from Christopher Libertelli, Netflix, to Marlene Dortch, FCC, GN Docket No. 14-28, 
MB Docket Nos. 14-57, 14-90, at 5 (Nov. 5, 2014). 
54 Open Internet NPRM, 29 FCC Rcd. at 5576 ¶ 43.
55 Id. at 5570 ¶ 26. 
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investments and broadband deployment.  A recent study by Parks Associates shows that non-

linear video now accounts for 49 percent of the video watched on television sets.56  As 

broadband subscribers continue to demand more bandwidth-intensive, latency-sensitive 

applications and services, Comcast’s incentive and ability to demand payment from the edge, 

transport and CDN providers delivering the traffic that its tens of millions of subscribers request 

will increase, especially where that traffic is generated by services that compete with services 

offered by Comcast.  Such practices cannot help but threaten the virtuous cycle by chilling entry 

and innovation by edge providers, impeding competition and dampening consumer demand.57

Comcast disputes that the combined company will be able to threaten OVD viability by 

blocking access to its network on the grounds that OVD providers will still have access to all but 

36 percent of the wired broadband market nationwide, more than enough to survive and 

flourish.58  But even assuming arguendo that this was true, Comcast’s ability to block or degrade 

access to competing OVDs would still have a substantial anticompetitive impact on both 

consumers and innovation.  When more than one-third of wired broadband subscribers 

nationwide are unable to access content from an OVD offering content that competes with 

Comcast’s own, it is Comcast, not its end users, that determines what the end users view and 

Comcast, not its end users, that determines the success or failure of any particular OVD offering.

“By exploiting its ‘gatekeeper’ position in the residential broadband content market,” Comcast 

“could make it less profitable for unaffiliated or disfavored content providers to invest in the 

56 See Parks Associates: U.S. Broadband Households Watch 17.4 Hours of Non-Linear Video 
Per Week, FierceOnlineVideo (Oct. 23, 2014), http://www.fierceonlinevideo.com/press-
releases/parks-associates-us-broadband-households-watch-174-hours-non-linear-video-w.
57 Open Internet NPRM, 29 FCC Rcd. at 5570 ¶ 26. 
58 Opposition at 223-24. 
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creation of attractive broadband content, and thereby reduce the quantity and quality of content 

available.”59

Although the Department of Justice was addressing the issue of access to Comcast 

programming by rival MVPDs and OVDs, rather than access to end users by rival OVDs, its 

findings in the Comcast/NBC Universal case apply with equal force to the transactions at issue 

here:

Because Comcast would face less competition from other video 
programming distributors, it would be less constrained in its pricing 
decisions and would have a reduced incentive to innovate.  As a result, 
consumers likely would be forced to pay higher prices to obtain their 
video content or receive fewer benefits of innovation.  They also would 
have fewer choices in the types of content and providers to which they 
would have access, and there would be lower levels of investment, less 
experimentation with new methods of delivering content, and less 
diversity in the types and range of product offerings.60

There is no question that the transactions will significantly increase the number of consumers 

whose access to the Internet and content available over the Internet that Comcast will control and 

that such control may be used to thwart or disadvantage rivals.  Comcast has failed to 

demonstrate that whatever alleged benefits the transactions may produce outweigh the 

transactions’ anticompetitive impact on consumers and the broadband distribution market.  

B. The Transactions Will Increase Comcast’s Power To Suppress Competition 
In The Market For Streaming Devices 

In its Petition to Deny, COMPTEL asserted that Comcast’s acquisition of TWC will 

significantly increase the number of customers over whose access to streaming video services 

59 Amended Complaint, United States v. AT&T Corp., No. 1:00-cv-01176, ¶ 34 (D.D.C. May 26, 
2000), available at http://www.justice.gov/atr/cases/f4800/4840.htm. 
60 Competitive Impact Statement, United States v. Comcast Corp., No. 1:11-cv-00106, at 27 
(D.D.C. Jan. 18, 2011), available at http://www.justice.gov/atr/cases/f266100/266158.htm.  
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through third party devices Comcast can and will restrict.61  Comcast has demonstrated its 

willingness and ability to use its authentication power to prevent its customers who are HBO 

subscribers from using a Roku or PlayStation 3 streaming device to access HBO Go content on 

television sets without using a cable set-top box.62  The Justice Department has previously 

determined that authentication is a means by which Comcast can counter the perceived 

competitive threat posed by online video distributors.63  Comcast does so by using its 

authentication power to block its subscribers’ access to HBO Go from certain third party 

streaming platforms in violation of the Commission’s no-blocking rule.64

In response, Comcast contends that COMPTEL’s allegation is not transaction specific.65

Comcast is wrong.  Post-transaction, Comcast will occupy a significantly larger geographic 

footprint and will serve significantly more customers.  This growth will enhance Comcast’s 

ability to harm independent streaming device manufacturers as well as consumers.  Both TWC 

61 See COMPTEL Petition at 22. 
62 Comcast’s authentication system enables its cable subscribers to view some video content over 
the Internet if the subscriber already pays for and receives the same content through Comcast’s 
traditional cable service.  See generally TV Everywhere on Network Websites and Apps, Comcast 
Xfinity, http://customer.comcast.com/help-and-support/cable-tv/online-tv-through-partner-sites/
(last visited Dec. 23, 2014).  Comcast also authenticates third-party apps for use on streaming 
platforms such as Roku and PlayStation 3.  See Matt Strauss, HBO Go & Showtime Anytime on 
Roku Players and Roku TV: Now Available for Xfinity TV Customers, Comcast Voices (Dec. 16, 
2014), http://corporate.comcast.com/comcast-voices/hbo-go-showtime-anytime-on-roku-players-
and-roku-tv-now-available-for-xfinity-tv-customers. 
63 See Competitive Impact Statement, United States v. Comcast Corp., No. 1:11-cv-00106, at 19 
(D.D.C. Jan. 18, 2011), available at http://www.justice.gov/atr/cases/f266100/266158.htm. 
64 47 C.F.R. § 8.5(a), vacated Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014).  Although the 
D.C. Circuit vacated the no-blocking rule, Comcast is still bound by its voluntary commitment to 
comply with the open Internet rules as a condition of approval of the Comcast/NBCU 
transaction.  Comcast has also committed to extending that compliance to the TWC and Charter 
customers it will acquire in the transactions at issue here.  Opposition at 48. 
65 Opposition at 178-79. 
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and Charter have consistently allowed their customers to access HBO Go using third-party 

devices, such as Rokus and PlayStations.66  With Comcast, those devices face the uncertainty 

that Comcast may chose, at any time, to impede the access of Comcast’s own subscribers, if they 

choose a third-party streaming box.  Indeed, while Comcast has relented under public and 

regulatory pressure to permit its Roku users to access HBO Go,67 Comcast still prohibits 

authentication on other popular devices, such as the Playstation 3 and Playstation 4.  Post-

transaction, that public harm will be visited upon an additional 8 million customers who 

currently are able to enjoy such access as customers of TWC and Charter.    

TWC customers may also lose their ability to access the entire TWC video programming 

lineup using a Roku device.  TWC has developed a Roku app that enables its customers to access 

virtually the entire TWC cable service offering on a Roku streaming player.  By using this app, 

TWC customers would not need to rent or buy additional cable set-top boxes to view their TWC 

cable service on other television sets.68  Post-transaction, Comcast could rescind the ability of the 

former TWC subscribers to use this app on the Roku platform, which would in turn limit 

customer choice and force those subscribers to rent or buy additional set-top boxes.  

While Comcast acknowledges that TWC “has led in terms of authenticating various [TV 

Everywhere (“TVE”)] services on different devices,” it does not commit that TWC customers 

will continue to have access to their entire video lineup using a Roku device post transaction, or 

66 See HBO Go Help, Roku, http://support.roku.com/entries/22287264-HBO-GO-Help (last 
visited Dec. 23, 2014); Activate Device, HBO Go, http://www.hbogo.com/activate/ (last visited 
Dec. 23, 2014). 
67 See Letter from Jonathan Kanter, Roku, to Marlene Dortch, FCC, MB Docket No. 14-57, at 1 
(Dec. 15, 2014). 
68 See Roku, Inc., Comments, GN Docket No. 14-28, at 11 (July 15, 2014) (“Roku Comments”). 
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access to HBO Go on a PlayStation 3 device.69  Rather, it states that the combined company 

“will seek to adopt the best approach going forward.”70  Comcast also strongly suggests what 

that approach going forward will be: 

Meanwhile, Comcast has advanced beyond TWC in terms of making 
sure its customers have a robust TVE experience delivered by Comcast, 
over-the-top, on a host of devices, through Comcast’s own applications 
and websites.  Comcast believes that customers value the ability to 
access a wide range of TVE content through one aggregated source, 
rather than having to jump from one programmer app to another, and 
Comcast’s TVE services aim to satisfy that demand.  Comcast customers 
have access to 300,000-plus streaming choices, including over 50 live 
TV channels, via the XfinityTV.com website. . . .  These live channels 
and over 25,000 on-demand choices are also available via the Xfinity TV 
Go app. . . .71

 Thus, Comcast, in its role as gatekeeper to its end users, has determined that customers should 

access over-the-top video using Comcast’s “own applications and websites,” apparently without 

regard to its customers’ actual preferences.72  This top-down control also prevents customers 

from the serendipitous discovery of new apps and websites, lowering the chance that a new 

entrant will develop into a viable competitor. 

 Comcast also claims that it was not violating the no-blocking rule by refusing to 

authenticate that a Roku or PlayStation 3 user is a Comcast subscriber that pays it for HBO 

69 Opposition at 184. 
70 Id.
71 Id. at 184-85 (emphasis in original). 
72 Comcast customers have voiced extreme displeasure at being unable to access HBO Go using 
a Roku or PlayStation 3 streaming device.  See, e.g., XfinityTV Website, Comcast Support 
Forum,  http://forums.comcast.com/t5/XfinityTV-Website/ROKU-HBO-GO/td-
p/1100271/page/40 (including more than 2,100 posts from users related to HBO Go access via 
Roku); Video on Demand, Comcast Support Forum, http://forums.comcast.com/t5/Video-On-
Demand/no-ps3-support-for-hbo-go/td-p/2062841/page/3 (including 150 posts from users related 
to HBO Go access via PlayStation 3). 
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service because it “places no restrictions on the ability of a customer to connect and use Roku, 

PlayStation 3, or any other Internet-connected devices.”73  It is difficult to reconcile Comcast’s 

assertion that it places no restrictions on the ability of its customers to (previously) use a Roku or 

(currently) use a PlayStation 3 streaming devices with its refusal to authenticate.  Comcast’s 

refusal to authenticate does in fact restrict and indeed blocks its HBO customers from accessing 

HBO Go.   

The no-blocking rule prohibits Comcast from “block[ing] lawful content, applications, 

services or non-harmful devices.”74  Comcast remains subject to the no-blocking rule as a result 

of the voluntary commitment it made to secure approval of its acquisition of NBC Universal.75

Whether Comcast is refusing to authenticate because it wants its customers to access HBO Go 

content through its own set-top boxes, X1 or Xfinity platform, through other third-party 

devices,76 or for some other reason, its anticompetitive and discriminatory authentication policy 

is harmful to both its customers (by prohibiting use of the streaming devices of their choice to 

73 Opposition at 186 n.575. 
74 The no-blocking rule provides that “[a] person engaged in the provision of fixed broadband 
Internet access service, insofar as such person is so engaged, shall not block lawful content, 
applications, services, or non-harmful devices, subject to reasonable network management.” 47 
C.F.R. § 8.5(a), vacated Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014). As noted above, 
Comcast remains bound by the rule although it is no longer generally in effect. 
75 See Applications of Comcast Corporation, General Electric Company and NBC Universal, Inc. 
for Consent to Assign Licenses and Transfer Control of Licenses, Memorandum Opinion and 
Order, 26 FCC Rcd. 4238, 4275 ¶ 94 (2011); see also Opposition at 48. 
76 Comcast does allow its customers to access HBO Go from the Xbox 360, iPhones, iPads, 
Apple TV, Android Phones and Tablets, Kindle Fire, Samsung Smart TV, and Chromecast, and 
recently started allowing access from Roku.  See It’s HBO. Anywhere., HBO, 
http://www.hbogo.com/#devices/, (follow “See what devices are accessible through your 
provider;” then follow “Comcast Xfinity”) (last visited Dec. 23, 2014). 
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view content of their choice), and to the device manufacturers (by impairing the functionality 

and utility of their platforms to stream content of the customer’s choice).   

As Roku noted in its Comments, its business is enabled by and entirely dependent upon 

the unfettered ability of consumers to access lawfully available content over a broadband Internet 

connection to their home.77  The Commission made clear in adopting the Open Internet rules in 

2010 that the rules “prevent certain forms of blocking and discrimination with respect to content, 

applications, services and devices that depend on or connect to the Internet.”78  As noted above, 

those rules still apply to Comcast through the conditions adopted on its purchase of NBC-

Universal.  Comcast’s discriminatory authentication policy gives it the power to control what 

video programming content its broadband subscribers can access, the means by which they can 

access that content and the ability to favor its own cable and streaming products and services 

over Internet video streaming products and services provided by competitors. 

Given the increasing popularity of streaming video as an alternative (or at the very least a 

strong complement) to linear cable television service, Comcast’s refusal to authenticate inflicts 

significant harm on the manufacturers of devices that enable the delivery of video content in a 

manner separate from and competitive with Comcast’s own linear cable and streaming services.  

Comcast has already shown that it has the incentive and ability to use its authentication power to 

inflict competitive harm.  The acquisition of the TWC and Charter customers will significantly 

increase the universe of end users whose access to video content for which they have already 

77 See Roku Comments at 4-5. 
78 Preserving The Open Internet, Report and Order, 25 FCC Rcd. 17905, 17907-08 ¶ 5 (2011) 
(emphasis added). 
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paid is restricted to devices of Comcast’s choice.79  Approval of the transaction will neither 

promote nor enhance competition or customer choice.  Instead, it will magnify Comcast’s ability 

to suppress competition from independent device manufacturers that would allow its customers 

to access on-line video programming without using Comcast’s set-top boxes and stifle 

technological innovation. 

III. THIS TRANSACTION WILL HARM COMPETITION FROM COMPETING 
BROADBAND AND MVPD PROVIDERS 

The death of traditional cable video services has been greatly exaggerated.  Most 

consumers today still purchase both broadband and video services together as a single, bundled 

service.80  As a result, overbuilding cable and telephone company systems must be able to 

compete in video services and any impediment to their ability to profitably offer video 

necessarily harms their ability to competing in broadband services as well.

Comcast’s newfound scale will immunize it from competition from telephone companies 

and overbuilding cable operators.  While Comcast makes significant profit from video (indeed 

most of its profits),81 the service is a loss-leader for many small- and medium-sized cable and 

telephone company providers, used simply to allow the competitive offering of broadband 

services.82  Comcast’s scale also gives it certain significant advantages over competing video 

79 For example, Comcast boasts that its X1 platform allows customers to “stream practically their 
entire cable channel lineup, including must-carry stations and PEG channels, to computers, 
smartphones, and tablets in the home.”  Application at 80. 
80 National Broadband Plan at 38 (“[T]he vast majority of consumers purchase broadband 
bundled with voice, video or both.”). 
81 See Comcast Corporation, Annual Report (Form 10-K), at 53 (Feb. 2, 2014) (showing 
Comcast derived $20.535 billion in revenue from its video segment in 2013—more than twice 
the revenue it earned from its high-speed Internet segment). 
82 Due to lack of scale, video programming is a loss leader even for the largest telephone 
companies, such as AT&T.  See The AT&T/DIRECTV Merger: The Impact on Competition and 
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providers in the STB industry.  These advantages make it difficult, today, to overbuild into 

Comcast’s territory.  The additional scale provided by TWC will make competing with Comcast 

all the more difficult and will extend Comcast’s dominance into new territories. 

A. Comcast’s Ability to Lower Its Content Costs Will Further Immunize It 
from Competition in Both MVPD and Broadband 

As the nation’s largest MVPD, Comcast already enjoys a sizable comparative advantage 

over competing overbuilders in negotiating rights to programming.  And the gap between what 

Comcast pays and what smaller overbuilders pay will unreasonably accelerate post transaction.

Comcast’s existing size makes it a formidable negotiator that has reportedly been able to achieve 

significant concessions from broadcasters and programmers—both on price and on the particular 

rights on the use of that programming.  Its combination with TWC would make its bargaining 

power almost unfathomable.  Currently, Comcast has more than 22.6 million video subscribers 

or about 22% of all existing MVPD subscribers.  To that, Comcast’s transactions with TWC and 

Charter will add another 7.2 million subscribers, and it will negotiate programming rights on 

behalf of an additional 2.1 million Bright House Networks subscribers for which TWC acquires 

programming and content today.83  As a result, Comcast will be able to command the fate of 

almost 32% of all MVPD subscribers in negotiating with programmers and broadcasters. 

Consumers in the Video Market and Beyond: Examining the Comcast-Time Warner Cable 
Merger And The Impact On Consumers: Hearing Before the S. Judiciary Comm., Subcomm. on 
Antitrust, Competition Policy and Consumer Rights, 113th Cong. 3 (June 24. 9, 2014) (statement 
of Randall Stephenson, Chairman, CEO, and President, AT&T, Inc.) available at
http://www.judiciary.senate.gov/download/06-24-14-stephenson-testimony. 
83 TWC owns 66.67% of Time Warner Entertainment-Advance/Newhouse Partnership, which 
owns the licenses and authorizations of Bright House Networks.  TWC provides various services 
to Bright House Networks, including “the opportunity to acquire equipment and third-party 
programming on a joint basis. . . .”  Letter from Kathryn Zachem, Comcast, et al., to Marlene 
Dortch, FCC, MB Docket No. 14-57, at 10-11 (June 24, 2014).  



REDACTED - FOR PUBLIC INSPECTION 

26

Comcast’s aggregate bargaining power tells only half the story.  Obtaining rights to local 

broadcast programming and regional sports networks (“RSNs”) is of significant importance for 

securing access to marquee sporting events—always coveted by subscribers.  In gaining access 

to that programming, market power within the broadcast station’s Designated Market Area 

(“DMA”) or within a region significant to an RSN is key to bargaining power.  Comcast will 

have both.  Comcast’s acquisition of TWC will give the merged firm more than a 50 percent 

share of the MVPD market in 27 DMAs, including: 

Seattle (62.5 percent);
Boston (57.4 percent);
San Francisco (55.7 percent);
Philadelphia (54 percent);
Denver (53 percent);
Portland, Oregon (52.4 percent);
Honolulu (90 percent);
Rochester (75.7 percent);
Albany (67.8 percent);
Syracuse (67 percent);  
Binghamton, New York (63.5 percent);  
Portland, Maine (57.9 percent);
Palm Springs, California (57.6 percent); and
Beaumont, Texas (52.4 percent).84

84 See Examining the Comcast-Time Warner Cable Merger And The Impact On Consumers: 
Hearing Before the S. Judiciary Comm., 113th Cong. 3 (Apr. 9, 2014) (David Cohen, Executive 
Vice President, Comcast, written answers to questions for the record), available at
http://www.judiciary.senate.gov/imo/media/doc/April%209,%202014%20-
%20Cohen%20Responses.pdf.  The market shares listed for Seattle, San Francisco, Portland, 
Oregon and Albany, New York do not include the Charter customers that Comcast will acquire 
as part of the exchange transaction. See Update on TWC Acquisition, A Message from Brian 
Roberts and Neil Smit on the Time Warner Cable Transaction, TeamComcast, at 2 (“Update on 
TWC Acquisition”), available at
https://www.sec.gov/Archives/edgar/data/1166691/0000950103-14-002980-index.html; see also 
Examining the Comcast-Time Warner Cable Merger And The Impact On Consumers: Hearing 
Before the S. Judiciary Comm., 113th Cong. 7 (May 1, 2014) (Arthur Minson, Executive Vice 
President and Chief Financial Officer, Time Warner Cable, written answers to questions for the 
record), available at http://www.judiciary.senate.gov/imo/media/doc/April%209,%202014%20-
%20Minson%20Responses.pdf. The market share listed for Albany does not include the Charter 
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In addition, Comcast will operate post-divestiture, in 16 of the 20 largest Metropolitan Statistical 

Areas (“MSAs”).85

Without access to the Video Programming Confidential Information currently subject to 

dispute at the D.C. Circuit, it is difficult to quantify the magnitude of the competitive harm that 

would result from the combination of Comcast and TWC.  But certainly Comcast’s increased 

market power will result in significant bargaining advantages and cost savings.  Comcast itself 

has predicted that it expects to realize millions of dollars in operating expense efficiencies “from 

savings on programming costs over a three-year period, to the extent and at such time as more 

favorable rates and terms in some of Comcast’s programming agreements supersede some of 

TWC’s existing contracts.”86  And Comcast contends that, if it is able to obtain “slightly more 

favorable pricing or carriage terms from programmers relative to what Comcast and TWC each 

could do separately, this would enhance consumer welfare.”87

But Comcast’s gain will not benefit consumers.  Despite the assumption of its economic 

experts that “‘[b]asic economics teaches that changes in marginal cost will be passed on in full or 

customers that Comcast will acquire as part of the exchange transaction.  See Update on TWC 
Acquisition.
85 Prior to the divestiture, Comcast is in 19 of the 20 largest MSAs and 19 of the 20 largest 
DMAs.  Application at 142, 151.  As a result of transferring its cable assets in Detroit and 
Minneapolis to SpinCo, its presence in the top 20 MSAs will be reduced to 17.  See Letter from 
Kathryn Zachem, Comcast, and Steve Teplitz, Time Warner Cable, to Marlene Dortch, FCC, 
MB Docket No. 14-57, Attachment 3 (June 5, 2014).  As a result of transferring its cable assets 
in Detroit and Minneapolis to SpinCo and its transfer of TWC’s cable systems in Cleveland to 
Charter, its presence in the top 20 DMAs will be reduced to 16 markets.  Id. Attachment 4. 
86 See Michael Angelakis, Angelakis Declaration, MB Docket No. 14-57, ¶ 7 (Apr. 7, 2014) 
(“Angelakis Declaration”) (attached as Exhibit 4 to Application). 
87 Opposition at 163 (emphasis in original). 
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in part to consumers,’”88 basic economic theory diverges from reality here. Comcast has made 

no commitments that any savings that the merged entity reaps from the transaction will be passed 

on to consumers in full or in part, and it is not clear that Comcast faces sufficient competition to 

ensure that it does.  In fact, Comcast has publicly stated that any cost savings will not be passed 

on to consumers.  Executive Vice President David Cohen admitted, “We’re certainly not 

promising that consumer bills are going to go down or even increase less rapidly.”89

In assessing competition that Comcast faces, it is overly simplistic to look at the market 

for MVPD services by itself.  While rumors of cord-cutting and cord-shaving are rampant, 

consumers today overwhelmingly still prefer to purchase video and broadband services together.  

So while Comcast faces some market discipline on the fringes from video-only providers (such 

as satellite providers and OVDs), the core of its business (bundled video and broadband services) 

is rarely affected by a competitor that can match it with scale.  As such, it is unlikely that 

competition will force Comcast to pass cost-savings from the transaction to residential 

consumers in order to retain them as customers. 

Markets, like nature, abhor a vacuum.  COMPTEL’s members would love to fill that 

competitive void.  Unfortunately, because purchasing programming is all about scale, video is 

often a loss-leader for small- and medium-sized firms—making video the price paid to provide 

88 Id. at 163-64 (citing Gregory Rosston and Michael Topper, An Economic Analysis of the 
Proposed Comcast Transactions with TWC and Charter in Response to Comments and Petitions, 
MB Docket No. 14-57, ¶ 70 (Sept. 20, 2014) (attached as Exhibit 2 to Opposition)). 
89 Jon Brodkin, Comcast: No Promise that Prices “Will Go Down or Even Increase Less 
Rapidly,” ArsTechnica (Feb. 13, 2014), http://arstechnica.com/tech-policy/2014/02/comcast-no-
promise-that-prices-will-go-down-or-even-increase-less-rapidly/; see also Edward Wyatt, As
Services Expand, Cable Bills Keep Rising, New York Times (Feb. 14, 2014), 
http://www.nytimes.com/2014/02/15/business/media/as-services-expand-cable-bills-keep-
rising.html.
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subscribers with other services, like broadband and voice. While these companies would prefer 

to make money off of all of their services, their ability to recoup costs from their subscribers is 

limited because the cost of programming has become so high that consumers are increasingly 

resistant to increases.  As a result, consumers without alternatives may stay with a large cable 

company like Comcast—even if they do not prefer those services—simply because alternative 

offerings find it difficult to compete financially.  Comcast’s dominance over video must be 

checked in order to have any competition in broadband. 

B. The Transaction Will Reduce Competition and Innovation for Streaming 
Devices and Set-Top Boxes 

Comcast’s increase in size post-merger would also have anti-competitive effects in yet 

another market—the one for set-top boxes (“STBs”).  Large cable operators like Comcast not 

only reap significant cost savings compared to competing telephone companies and overbuilders 

when purchasing STBs, they also are able to dictate to manufacturers what those STBs will look 

like and what software and features those STBs will support.  But the explosion of new hardware 

developed to support OVD and OTT content has promised a revolution in this area—potentially 

changing how consumers engage with video content and allowing operators to decide how and 

whether to leverage their cable video and complementary OVD services in new and innovative 

ways.  But, like video programming, the development of innovative STBs is dependent upon 

gaining scale.  Thus, for a variety of cable- and telco-ready devices to be available, this 

innovation revolution depends upon the willingness of large cable operators to open their linear 

and video on demand (“VOD”) systems to these new manufacturers.  TWC has a history of 

working with third-party device manufacturers in new and innovative ways that allow consumers 

more choice.  The proposed merger will eliminate TWC as an alternative, innovative partner for 
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third-party devices,90 and as a result, it will likely eliminate these innovations by forcing a de

facto standard—Comcast’s X1 platform—upon the entire industry.  

TWC has always been more willing than Comcast to engage with third-party platforms in 

ways that could provide consumers with new, innovative devices and technologies.  For 

example, TWC has developed an app for both Roku and Fancast that allowed those STBs—

designed primarily for OVD content—to access the full slate of TWC services (both linear and 

VOD), just as it would have been available on a TWC-leased STB.  Comcast, by contrast, has 

been resistant to integrating its linear stream into third party STBs.   

Comcast has been willing to provide only VOD and limited linear video access to 

second- and third-screen devices—like computers, tablets, and smart phones.  Comcast has been 

less welcoming of products that connect to the television—blocking third-party devices from 

authenticating Comcast programming and generally refusing to provide those devices with 

access to Comcast’s linear and VOD programming.  The only third-party STB that Comcast 

appears to have engaged with regarding both its traditional linear and VOD services has been 

TiVo,91 though this may well have been more about retaining TiVo’s loyal customer base than 

any intent to expand the list of devices and video experiences available to consumers.  The 

transaction thus will cut off an important means for alterative STBs to reach consumers—TWC’s 

consumer-friendly policies. 

90 Cf. Amended Complaint, United States v. AT&T Corp., No. 1:00-cv-01176 ¶ 34 (D.D.C. May 
26, 2000), available at http://www.justice.gov/atr/cases/f4800/4840.htm (“By exploiting its 
‘gatekeeper’ position in the residential broadband content market AT&T could make it less 
profitable for unaffiliated or disfavored content providers to invest in the creation of attractive 
broadband content, and thereby reduce the quantity and quality of content available.”). 
91 See Jeff Baumgartner, Comcast, TiVo Complete VOD Connection, Multichannel News (July 9, 
2014), http://www.multichannel.com/news/tv-apps/comcast-tivo-complete-vod-
connection/375794.
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Instead, Comcast appears poised to fight the spread of third-party platforms onto the 

television by pushing its X1 platform as a closed industry standard—to be licensed and 

controlled by Comcast.  Comcast has invested millions of dollars so far on the development of its 

X1 platform,92 giving Comcast a powerful incentive to push its subscribers toward Comcast’s 

STB and walled-garden services and away from competing STBs and the OVDs they often 

support.

In its Opposition, Comcast seeks to allay concerns over its willingness and ability to 

control access to its services through third-party devices by pointing to its commitment to “make 

available to retail device manufacturers a non-CableCARD downloadable security solution for 

accessing Comcast’s IP-based cable services.”93  The devil in that commitment is in the details, 

however, and Comcast has offered few.   

While Comcast has agreed to work on a non-CableCARD solution, such a solution does 

not currently exist, and Comcast has made no commitment as to timing.94  Comcast provides no 

information as to the terms on which it will provide this non-CableCARD solution, such as 

device testing or charges for access to particular services.  Moreover, based on the draft 

Comcast-TiVo agreement that COMPTEL has thus far uncovered {{ 

92 See Comcast Corporation, Quarterly Report (Form 10-Q), at 4 (Oct. 23, 2014) (reporting that 
capital expenditures for the first three quarters of 2014 increased by more than $600 million 
compared to the same period in 2013, and linking this growth “primarily . . . to increased 
spending . . . on customer premise equipment related to the deployment of our X1 platform and 
Cloud DVR technology. . .”). 
93 Opposition at 188. 
94 The Commission is in the process of forming the Downloadable Security Technical Advisory 
Committee (“DSTAC”), which will seek “to promote the competitive availability of navigation 
devices (e.g., set-top boxes and MVPD-compatible television sets).”  Public Notice, FCC Seeks 
Nominations for Membership for the Downloadable Security Technical Advisory Committee, 
DA 14-1762 (rel. Dec. 4, 2014).  The DSTAC’s mission is shaped by the STELA 
Reauthorization Act of 2014, H.R. 5728, 113th Cong., § 106 (2014) (“STELAR”). 
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}}  While Comcast also agrees to support CableCARD, the 

implementation of that technology has thus far not been a workable solution for third-party 

manufacturers, with the exception of TiVo, and such a solution is unquestionably incompatible 

with cutting-edge streaming device manufacturers, which are often smaller than the CableCARD 

itself. 

Comcast’s internal documents provide sufficient reason for pessimism as to whether 

Comcast will actually provide liberal access to its services to third-party devices.  Comcast’s 

internal documents suggest that the company remains committed to its own platform and chafes 

at the prospect of allowing consumers to experience content of any kind in a way that it does not 

control.  {{ 

}}95  {{ 

}}96

95 Comcast Corporation, Responses to the Commission’s Information and Data Request, MB 
Docket No. 14-57 (Oct. 14, 2014) (“Comcast Responses to Commission”), {{

}}
96 {{  }}
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Comcast has a vested interest in ensuring that this platform is successful, not only inside 

its own footprint, but outside it as well.  Currently, Comcast’s X1 platform lacks significant scale 

due to slow rollout and slow consumer uptake, meaning that, even if Comcast hits its goal of {{ 

}}.97  {{ 

 }} 98 Comcast has stated publicly that it plans to deploy X1 to TWC customers post-

merger.99  As a result of this transaction, Comcast and TWC will likely be joined by Cox,100

Charter,101 and SpinCo in deploying the X1 platform.  These cable operators together will 

encompass some 76% of cable subscribers and 43% of MVPD subscribers in general.102  But 

Comcast’s ambitions go further.  {{ 

97 {{  }} 
98 Comcast Responses to Commission, {{ 

 }}
99 See David Cohen, Comcast and Time Warner Cable File Applications and Public Interest 
Statement with FCC, Comcast (Apr. 8, 2014), http://corporate.comcast.com/comcast-
voices/comcast-and-time-warner-cable-file-applications-and-public-interest-statement-with-fcc 
(“On the video front, Comcast will bring our industry-leading X1, VOD, and online video 
options to TWC customers.”).
100 Joan E. Solsman, Comcast to License X1 Platform to Cable Rival Cox, CNET.com (Jan 28, 
2014), http://www.cnet.com/news/comcast-to-license-its-x1-platform-to-cable-rival-cox.  
101 Steve Donohue, Charter CEO Touts X1, ActiveVideo Cloud Guide Options, InteractiveTV 
Today (Apr. 28, 2014), http://www.itvt.com/story/10128/charter-ceo-touts-x1-activevideo-cloud-
guide-options.
102 Annual Assessment for the Status of Competition in the Market for the Delivery of Video 
Programming, Fifteenth Report, 28 FCC Rcd 10496, 10557 Table 7 (2013) (“Fifteenth Report”).
The Fifteenth Report’s most recent data is from the end of June 2012.  This analysis assumes that 
the “MVPD Total” of 101.0 million remained approximately the same from the end of 2011 to 
June 2012, where no data is available. 



REDACTED - FOR PUBLIC INSPECTION 

34

 }}103

If all of those MVPDs were to adopt the X1, it is unclear whether there would then be 

sufficient scale left among competing cable operators for a competitive choice in STB platforms 

in the future.  As Dr. Schmalensee explains, “the incentives for a third-party firm to invest in 

developing and enhancing set-top boxes are greater if they expect to have access to the 

subscribers of one or both of the merging parties. If the set-top box provider does not reach 

agreement with at least one of the two merging parties, there is a limited and fragmented amount 

of scale left among the remaining cable MVPDs.”104  As a result, it would be “significantly more 

complicated for the set-top box provider to attempt to combine scale from the remaining smaller 

cable MVPDs.”105  If not, competing MVPDs and OVDs may be forced into the unenviable 

position of negotiating with their competitor, Comcast, to license the X1, or to choose among 

options from an STB industry starved of scale. 

The combined Comcast/TWC’s dominance would result in Comcast’s X1 platform 

becoming the de facto standard for software for set-top boxes.  This dominance would reduce the 

innovation occurring currently in this space.  Set-top box software is a relatively young field, 

with innovations in software for TV guides and applications occurring at a fast pace.  The 

proposed transaction, by using the combined Comcast/TWC’s large market share, would 

103 Comcast Responses to Commission, {{ 
 }} 

104 Richard Schmalensee, Economic Analysis of the Impact of the Comcast/Time Warner Cable 
Transaction on Set-Top Box Competition and Video Programming Costs, MB Docket No. 14-57, 
¶ 12 (Dec. 23, 2014) (attached here as Exhibit 2).
105 Id. ¶ 14.
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prematurely crown Comcast’s X1 as the default standard in the market, and artificially stop the 

innovation of other software alternatives in its tracks. 

IV. CLUSTERING 

Comcast’s acquisition of TWC and the 1.6 million Charter subscribers and the cable 

systems serving them will provide it with a far more concentrated presence in major metropolitan 

statistical areas, such as New York, Los Angeles, Boston, Atlanta, Dallas, and Houston, as well 

as in significant regional, geographic corridors in the Northeast, Texas, Southeast, and the 

Pacific Coast.106  Comcast acknowledges that the transactions will provide it with a “near-

national” presence in the MVPD and broadband markets and alleges that this “near-national” 

presence will allow it to compete more effectively.107

Comcast contends that the Commission “has repeatedly recognized the efficiencies and 

benefits to innovation and competition that contiguous regional service areas can produce,” and 

dismisses as unsupported COMPTEL’s argument that the expanded geographic reach and 

additional geographic clustering that the acquisition and exchange transactions will produce may 

create higher barriers to entry for overbuilders and other smaller competitors interested in 

offering a triple play alternative to those offered by Comcast and the incumbent local exchange 

carrier.108  COMPTEL’s argument is anything but unsupported.  What the Commission has 

recognized is not that clustering in and of itself produces a public benefit (as Comcast would 

have it), but that clustering can have both procompetitive and anticompetitive effects.109  The 

106 Letter from Francis Buono, Comcast, and Samuel Feder, Charter Communications, to 
Marlene Dortch, FCC, MB Docket No. 14-57, at 3, 5 (June 5, 2014). 
107 Id. at 12. 
108 Opposition at 109. 
109 Adelphia Order, 21 FCC Rcd. at 8318 ¶ 271. 
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anticompetitive effects that have been described both by the D.C. Circuit and the Commission 

are present in these transactions and must be weighed against any benefits Comcast alleges the 

transactions will produce. 

The D.C. Circuit has astutely observed that “clustering and consolidation in the industry 

bolsters the market power of cable operators because ‘a single geographic area can be highly 

susceptible to near-monopoly control by a cable company.’”110  Similarly, the Commission has 

repeatedly observed that in many communities where cable MVPDs have clusters, “the market 

penetration of competitive MVPDs is much lower and cable market penetration is much higher 

than their nationwide penetration rates.”111  The Commission has also found that vertically 

integrated programmers such as Comcast have the ability to engage in anticompetitive conduct 

by favoring their affiliated cable operators over competitive MVPDs and that both an increase in 

clustering of cable systems and the emergence of new competitors in the video marketplace can 

increase the cable operator’s incentive to withhold programming from rival MVPDs.112  Finally, 

the Commission has found that vertical integration of the incumbent cable operator, the 

incumbent’s economies of scale, the incumbent’s first mover advantages, and the capital 

110 Cablevision Systems Corporation v. FCC, 649 F.3d 695, 712 (D.C. Cir. 2011); see also 
Cablevision Systems Corporation v. FCC, 597 F.3d 1306, 1309 (D.C. Cir. 2010). 
111 Implementation of the Cable Television Consumer Protection and Competition Act of 1992, 
Report and Order and Notice of Proposed Rulemaking, 22 FCC Rcd. 17791, 17830-31 ¶ 55 
(2007) (“Cable TV Consumer Protection and Competition Act Order”), review denied sub nom.
Cablevision Systems Corporation v. FCC, 597 F.3d 1306 (D.C. Cir. 2010).  As of the end of 
2012, the Commission confirmed that competitive MVPDs still had much lower penetration rates 
and cable companies much higher penetration rates than their national averages in communities 
where the cable MVPD was geographically clustered.  Revision of the Commission’s Program 
Access Rules, Report and Order, 27 FCC Rcd. 12605, 12617-18 ¶ 19 (2012) (“Program Access 
Order”).
112 Cable TV Consumer Protection and Competition Act Order 22 FCC Rcd. at 17810-11 ¶ 29, 
17829 ¶ 53; Program Access Order 27 FCC Rcd. at 12642-43 ¶ 55. 
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intensive nature of network deployment can all serve as barriers to, and deter entry by, 

overbuilders and other small competitors.113

 Ironically, in defense of the benefits of clustering, Comcast quotes language from the 

Adelphia Order approving the acquisition of the Adelphia cable systems and customers by 

Comcast and TWC where the Commission stated that clustering can “enable cable operators to 

offer an increased variety of broadband services at reduced prices to customers. . . .”114  As 

Comcast itself concedes, however, its acquisition of TWC will not result in reduced prices to 

customers.  In a press conference after the acquisition was announced, Comcast Executive Vice 

President David Cohen stated that, “[w]e’re certainly not promising that customer bills are going 

to go down or even increase less rapidly.”115  While the $1.5 billion in operating expense 

efficiencies that Comcast expects to realize by the third year and the $1.5 billion in operating 

expense efficiencies it expects to realize each year thereafter116 may reduce Comcast’s costs, the 

cost efficiencies are not a cognizable benefit of the transactions because Comcast has failed to 

demonstrate that the savings will result in reduced prices or other benefits to consumers.117

113 See Fifteenth Report, 28 FCC Rcd at10515 ¶ 38, 10519 ¶ 44, 10529-31 ¶ 68-73 (2013). 
114 Opposition at 30 & n.20. 
115 Brad Reed, America’s Broken Home Broadband Market Gets Perfectly Summed Up in One 
Quote, BGR (Feb. 14, 2014), http://bgr.com/2014/02/14/comcast-time-warner-cable-price-
increases/. 
116 Angelakis Declaration ¶¶ 6-7. 
117 See Adelphia Order, 21 FCC Rcd. at 8319 ¶ 273 (“If potential cost savings would only reduce 
the Applicants’ costs and would not result in reduced prices or other benefits to consumers, than 
[sic] the alleged cost savings are not a cognizable benefit of the proposed transaction.”); see also
id. at 8319 ¶ 274 (“[W]hile more cost-effective advertising campaigns may financially benefit 
the Applicants by decreasing their costs, it is unclear whether they would result in a net increase 
in consumer surplus, which can be balanced against any anticompetitive effects of a transaction. 
What is important is the extent to which these lower costs can lead to lower prices, not whether 
they lead to lower cost structure for the Applicants.”). 
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Comcast alleges that the increase in contiguous service areas resulting from the 

transactions will not increase its dominance in any markets because it “hardly can be considered 

dominant in any market it serves.”118  This is an interesting, but hardly credible, statement 

coming from a company that currently has more than a 50 percent share of the MVPD market in 

12 Designated Market Areas, including Seattle, Boston, San Francisco, Philadelphia, Denver,  

and Portland, Oregon 119 and that proposes to acquire a company that currently has more than a 

50 percent share of MVPD subscribers in 15 additional DMAs, including Honolulu; Rochester, 

Albany, Syracuse, and Binghamton, New York; Portland, Maine; Palm Springs, California; and 

Beaumont, Texas.120  Post-exchange transaction, Comcast’s market shares in Seattle, San 

Francisco, Portland, Oregon, and Albany, New York will climb even higher with the acquisition 

of the Charter customers.121

COMPTEL argued in its Petition to Deny that if the Commission were to grant the 

Applications (which it should not), it should take steps to mitigate the anticompetitive effects of 

the higher barriers to entry new entrants will face in the greatly expanded franchise areas served 

118 Opposition at 110. 
119 See Examining the Comcast-Time Warner Cable Merger And The Impact On Consumers: 
Hearing Before the S. Judiciary Comm. 113th Cong. 3 (Apr. 9, 2014) (David Cohen, Executive 
Vice President, Comcast, written answers to questions for the record), available at
http://www.judiciary.senate.gov/imo/media/doc/April%209,%202014%20-
%20Cohen%20Responses.pdf.
120 See Examining the Comcast-Time Warner Cable Merger And The Impact On Consumers: 
Hearing Before the S. Judiciary Comm. 113th Cong. 7 (May. 1, 2014) (Arthur Minson, 
Executive Vice President and Chief Financial Officer, Time Warner Cable, written answers to 
questions for the record), available at
http://www.judiciary.senate.gov/imo/media/doc/April%209,%202014%20-
%20Minson%20Responses.pdf.
121 See Update on TWC Acquisition at 2. 
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by Comcast.122  Among those barriers to entry are those imposed on competitive applicants and 

franchisees by local franchising authorities (“LFAs”).  Incumbent cable operators may demand 

that franchise agreements for new entrants contain the same requirements as the incumbents’ 

agreements even though the new entrants are not receiving an exclusive right to provide service 

as the incumbents were.  Alternatively, the Most Favored Nations (“MFN”) provisions often 

contained in incumbent cable operator’s franchise agreements allow the incumbent to opt-in to a 

new entrant’s franchise agreement should the new agreement appear more favorable or less 

burdensome than the cable operator’s existing agreement.  Some MFN provisions allow the cable 

company to pick and choose from more favorable terms negotiated by a new entrant.  LFAs, 

fearing either the loss of concessions they obtained from the incumbent or litigation by the 

incumbent if opt-in provisions are not honored, use MFNs as justifications and/or excuses to 

impose on new entrants the same terms and conditions that they imposed on the incumbent cable 

operator in exchange for an exclusive franchise.123

Extensive build out requirements are among the most onerous franchise requirements and 

can substantially delay, reduce or inhibit competitive entry by increasing financial burdens and 

risk.124  The Commission has recognized the propensity of incumbent cable operators to engage 

in tactics to prevent or delay competitive entry.125  CenturyLink provides concrete examples of 

122 See COMPTEL Petition at 42-45. 
123 See Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as 
Amended by the Cable Television Consumer Protection and Competition Policy Act of 1992,
Report and Order and Further Notice of Proposed Rulemaking 22 FCC Rcd. 5101, 5125 ¶ 48 
(2007) (“Section 621 Order”), aff’d sub nom Alliance for Community Media v. FCC, 529 F. 3d 
763 (6th Cir. 2008). 
124 Id. at 5121 ¶ 40. 
125 Id. at 5118 ¶ 34. 
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Comcast engaging in such tactics in communities where CenturyLink has applied for 

franchises.126  CenturyLink attached to its comments two letters that Comcast sent to LFAs in 

June and July of this year regarding draft franchise agreements for CenturyLink to serve 

Centennial, Colorado and Parker, Colorado.127  Although the D.C. Circuit has rejected a reading 

of Section 621 of the Cable Act128 that authorizes LFAs to impose universal build out 

requirements on all cable operators,129 Comcast urged the LFAs to hold CenturyLink to the same 

build out requirements contained in its own franchise agreements.  In both letters, Comcast 

expressed the belief that the LFA “should have imposed on CenturyLink the same build out 

requirements contained in our franchise” and expressed the hope that the LFA “will adhere to its 

historic practice of requiring cable video providers to provide near-universal service throughout 

the entire community, through a binding, reasonable and enforceable build out obligation.”130

To the extent the Commission allows Comcast to achieve a “near-national” presence in 

the MVPD and broadband markets through the proposed transactions, it must also do everything 

possible to alleviate the anticompetitive impacts such concentrated ownership may have on 

future competition in Comcast’s markets by encouraging and promoting the availability of 

consumer choice and facilities-based service from competitive providers.  At the very least, the 

126 CenturyLink, Inc., Comments, MB Docket No. 14-57, at 32-33 (Aug. 25, 2014) 
(“CenturyLink Comments”). 
127 Id. Attachments A and B. 
128 47 U.S.C. § 541. 
129 Americable International, Inc. v. Department of Navy, 129 F.3d 1271, 1275-76 (D.C. Cir. 
1997); see also Section 621 Order, 22 FCC Rcd. at 5141-42 ¶¶ 84-86.
130 CenturyLink Comments Attachment A at 3-4; id. Attachment B at 3-4.  In the Section 621 
proceeding, Comcast also argued that it was lawful and appropriate for LFAs to impose the same 
build out requirements on competitive applicants that apply to incumbents.  See Section 621 
Order, 22 FCC Rcd. at 5141 ¶ 83. 
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Commission should condition any approval of the transactions on Comcast’s agreement not to 

engage in tactics to delay or prevent competitive entry in any community within its footprint, 

including by invoking MFN rights it, TWC or Charter may have in any franchise agreements for 

those communities.

CONCLUSION 

For the foregoing reasons, and those stated in its Petition to Deny, COMPTEL 

respectfully requests that the Commission deny Comcast’s application to acquire Time Warner 

Cable.
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I. Introduction

1. My name is Richard Schmalensee. I am the Howard W. Johnson Professor of 

Economics and Management Emeritus at the Massachusetts Institute of Technology (MIT). I 

have taught at MIT since 1977, except for 1989-1991 when I was a member of the President’s 

Council of Economic Advisers. I served as the John C Head III Dean of the MIT Sloan School 

of Management from July 1998 until I stepped down at the end of June 2007.  I am also a 

Director at Global Economics Group, an economic consulting firm. 

2. During my career, I have been author or co-author of 11 books and more than 120 

articles on industrial organization and other areas of economics. I was the co-editor of Volumes 

I and II of the Handbook of Industrial Organization, a standard reference in the field, and I 

wrote the entry on Industrial Organization in the first edition of The New Palgrave, an 

authoritative encyclopedia of economics. I am the 2012 Distinguished Fellow of the Industrial 

Organization Society. I was the Editor-In-Chief of Competition Policy International, a leading 

journal for antitrust practitioners, from 2005 through 2008, and have been Chairman of its 

Editorial Board since then.

3. Over the years, both the U.S. Federal Trade Commission and the U.S. Department of 

Justice have asked me to consult on antitrust issues.  For example, I was one of two economists 

outside the government with whom the Department of Justice consulted in preparing the 1992

Horizontal Merger Guidelines. I have testified in U.S. federal courts and before Congress on 

numerous economic issues. My curriculum vitae is provided as Attachment 1. 

4. Counsel for COMPTEL has asked me to review the proposed acquisition of Time 

Warner Cable by Comcast Corporation (“Transaction”). In this declaration, I focus on two 

main topics. First, I address the potential impact of this Transaction on competition for set-top 
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boxes that are used in the viewing of programming from multichannel video programming 

distributors (“MVPDs”). Second, I address the potential impact of this Transaction in 

increasing the advantage that Comcast and Time Warner Cable have in the cost of video 

programming over smaller MVPDs, including new entrants, which would decrease competition 

among MVPDs and among broadband providers. 

5. I find that there are competitive concerns with respect to both issues. First, the 

Transaction may restrict the access of third-party set-top box providers to Comcast and Time 

Warner Cable’s customers and thereby reduce competition in set-top boxes, resulting in 

decreased innovation in set-top boxes. The Transaction may also allow Comcast to reduce the 

access of third-parties content providers, such as online-video distributors (“OVDs”), to 

placement on set-top boxes using the X1 platform controlled by Comcast, which could become 

a de facto standard. Second, the Transaction may increase the gap between what Comcast and 

Time Warner Cable pay for video programming versus what smaller MVPDs pay, thereby 

leading to decreased competition among MVPDs and among broadband providers in ways that, 

on net, harm MVPD and broadband consumers. 

6. For the reasons I set out below I would encourage the Federal Communications 

Commission staff to investigate these issues carefully. I reserve the right to supplement this 

declaration. In particular, as of this submission I have only started my review of the millions of 

documents, adding up to roughly three terabytes of data, provided by the merging parties only 

recently. Assuming that access to video programming confidential information (“VPCI”) is 

permitted under a protective order, I also expect to undertake a review of the VPCI. 
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II. Set-Top Box Competition 

A. Background 

7. Consumers use set-top boxes to access video programming from MVPDs. Historically, 

the only significant function of set-top boxes was to allow consumers to watch linear 

programming on their televisions. In recent years, with developments in technology, MVPD 

set-top boxes can be used to record and playback linear programming, to access video-on-

demand (“VOD”), to access Internet content including programming from OVDs, to play video 

games and to access or provide other functionality.  

8. MVPDs commonly provide set-top boxes to their subscribers for a monthly fee or as 

part of a bundle of video programming services. The two leading manufacturers of set-top box 

hardware are Arris (formerly Motorola) and Cisco (formerly Scientific Atlanta). Recent efforts 

to provide greater functionality have taken place at the user interface (software) level. Some 

MVPDs have developed their own software, such as Comcast with its X1 platform. MVPDs 

also use software from third-party firms, such as Rovi’s Passport Guide.

9. Third-party firms also develop and sell set-top boxes, which may be used for viewing 

MVPD content and/or other content such as from OVDs. The main barrier to third-party set-top 

boxes providing access to MVPD content is that the MVPD has to authorize such access. 

CableCARDs currently allow third-party set-top boxes, such as TiVo set-top boxes, to access a 

cable MVPD’s linear programming.1 My understanding is that MVPDs have been required by 

1 Comcast agreed to allow TiVo access to its VOD programming as part of a successor agreement to an initial 
agreement between those parties that contemplated Comcast using TiVo software on its set-top boxes and that 
provided a covenant by TiVo not to assert its DVR patents against Comcast. See TiVo, Inc., 2009 Annual 
Report (Form 10-K), at 85-86 (Mar. 31, 2010); see generally TiVo, Inc., (Form 8-K) (May 9, 2011). TiVo has 
filed patent infringement suits against other MVPDs and set-top box manufacturers, including Time Warner 
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the FCC in the past to provide subscribers with CableCARDs they can use in third-party set-top 

boxes to enable those boxes to access the MVPD’s linear programming, but that there is at least 

some uncertainty regarding this requirement following the EchoStar decision.2 My 

understanding is that the next generation of set-top boxes are likely to abandon the use of 

CableCARDs in favor of software-based solutions. Such schemes are already starting to be 

implemented.3

10. Other set-top boxes do not currently provide access to MVPD linear or VOD content.4

For example, the Apple TV allows consumers to access a range of over-the-top video 

programming from providers including Apple, Netflix, Hulu, HBO, Major League Baseball, 

Disney Channel, ABC, and many other sources. There are currently 50 such “channels” offered 

on the Apple TV.5 In some cases, such as for ABC and HBO, a consumer needs to have a 

subscription for that channel from an MVPD in order to have access to that channel on the 

Apple TV. The Apple TV also provides a range of other functionality, such as streaming 

audiovisual content in the home and being able to display content from an iPad or iPhone. 

                            
Cable, and received settlements totaling nearly $1.5 billion. See TiVo Inc., 2013 Annual Report (Form 10-K), at 
12 (Mar. 14, 2014).  

2 EchoStar Satellite v. FCC, 704 F.3d 992 (D.C. Cir. 2013). 
3 The STELA Reauthorization Act of 2014 provided for the sunsetting of the integration ban that prohibited cable 

MVPDs from integrating decryption technology into set-top boxes and provided for a Downloadable Security 
Technical Advisory Committee (“DSTAC”) to “to identify, report, and recommend performance objectives, 
technical capabilities, and technical standards of a not unduly burdensome, uniform, and technology- and 
platform-neutral software-based downloadable security system” to promote the competitive availability of 
navigation devices (e.g., set-top boxes and MVPD-compatible television sets) in furtherance of Section 629 of 
the Communications Act.”  STELA Reauthorization Act of 2014, H.R. 5728, 113th Cong., § 106 (2014) 
(“STELAR”).  The FCC is in the process of establishing DSTAC. See Public Notice, FCC Seeks Nominations 
for Membership for the Downloadable Security Technical Advisory Committee, DA 14-1762 (rel. Dec. 4, 
2014).   

4 As I discuss below, some of these set-top boxes that are starting to provide access to MVPD linear and VOD 
content with the cooperation of MVPDs. 

5 See What’s on Apple TV, Apple, https://www.apple.com/appletv/whats-on/ (last visited Dec. 23, 2014). 
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11. Other firms selling set-top boxes or devices include Roku, Google, Amazon, Fan TV, 

Microsoft, and Sony. In some cases, the set-top box functionality is integrated into a television, 

as with Samsung’s Smart TVs. These set-top boxes are starting to include access to MVPD 

content. As noted, such access is subject to the control of the MVPD, as MVPDs are not 

currently required to provide any access other than via CableCARD (subject to the resolution of 

the impact of the EchoStar decision), which provides access only to linear programming and is 

not expected to be an important access scheme in the future. Getting full-featured access to an 

MVPD’s content, including VOD, requires approval by the MVPD. As I note below, Time 

Warner Cable has been a leader in allowing full-featured access by these third-party set-top 

boxes. Time Warner Cable subscribers are able to view Time Warner Cable linear and VOD 

content on Roku devices, Xbox 360s, Samsung Smart TVs and Fan TV boxes.6

B. Potential Impact of Transaction on Set-Top Box Competition 

12. Comcast and Time Warner Cable are, by far, the two leading cable MVPDs, with 

approximately 40 percent and 21 percent respectively of all U.S. cable MVPD subscribers.

They are two available anchor tenants for a set-top box platform. The remaining cable MVPDs 

account for about 39 percent, with the next largest system at about 8 percent. Given the 

significant fixed costs involved, the incentives for a third-party firm to invest in developing and 

enhancing set-top boxes are greater if they expect to have access to the subscribers of one or 

both of the merging parties.7 If the set-top box provider does not reach agreement with at least 

6 Time Warner Cable offers up to 300 live linear channels as well as VOD access on these devices. See TWC TV 
App, Time Warner Cable, http://www.timewarnercable.com/en/tv/features/twc-tv.html (follow “Options in Your 
Home”) (explaining that the services are available on “Computer, iPad, Xbox, Kindle Fire HD & HDX, 
Android, Samsung Smart TV, iPhone, Roku, [and] Fan TV.”).  

7 I use “set-top box” here to include the entirety of the set-top box including the software user interface. 
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one of the two merging parties, there is a limited and fragmented amount of scale left among 

the remaining cable MVPDs. 

13. There are at least two potential significant consequences of the Transaction for set-top 

box competition. First, the Transaction reduces the number of large, marquee partners for third-

party set-top box providers from two to one. If a set-top box provider does not expect to gain 

access to that merged entity’s subscribers, that limits its incentive to invest in developing a set-

top box that integrates MVPD programming.  Moreover, it prevents the possibility of the two 

marquee players aligning themselves with different set-top box platform, which would thereby 

provide for less dynamic competition in this area. 

14. It would be significantly more complicated for the set-top box provider to attempt to 

combine scale from the remaining smaller cable MVPDs. Moreover, if it did not expect to have 

access to the subscribers of the merged entity then it would not have access to 61 percent of all 

cable subscribers.8 By contrast, if in the absence of the merger, a set-top box provider reached a 

deal with either Comcast or Time Warner Cable, it might be able to use the success of the 

product to attract the other firm, as well as attract smaller cable MVPDs. 

15. The second potential impact of the Transaction arises if Time Warner Cable is 

significantly more receptive to set-top box innovation by third-parties than Comcast. If so, then 

given that merged entity would be the only large cable MVPD post-Transaction, the 

Transaction eliminates the only large cable MVPD that is likely to facilitate set-top box 

8 Direct-broadcast satellite (“DBS”) and telco MVPD subscribers also use set-top boxes to view content.  DBS 
providers are likely less desirable partners for third-party set-top boxes because DBS providers do not control 
wired broadband access and because many DBS subscribers have slower DSL service for broadband. The telco 
MVPD providers are also less attractive partners as they have significantly smaller numbers of subscribers than 
Comcast and Time Warner Cable and, in the case of AT&T, transmit video using IPTV. This is not to say that 
they could not play a role in set-top box development, but they are significantly less attractive alternatives. 
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competition and innovation. While my review of the documents produced by the Comcast and 

Time Warner Cable is at only a preliminary stage, the available information at this time 

suggests that this is a plausible concern.9

16. Comcast has developed its own X1 platform. The X1 set-top box that Comcast 

subscribers can use to access Comcast content provides for enhanced features such as advanced 

search and integration with a voice control smartphone app.10 The X1 platform is a central part 

of Comcast’s competitive strategy going forward. My understanding is that Comcast plans on 

offering its X1 platform to other cable MVPDs and already has a trial agreement with Cox. 

Comcast has also stated that it intends to use X1 in the former Time Warner Cable footprint if 

the Transaction is approved.  

17. By contrast, Time Warner Cable has not made the same type of investments in a 

proprietary set-top box platform. As a result, Time Warner Cable is likely to be significantly 

more receptive to working with third-party set-top box manufacturers/developers. Indeed, in 

terms of currently available set-top boxes using non-CableCARD solutions for enabling access, 

Time Warner Cable allows its linear and VOD programming to be accessed on Roku devices, 

Xbox 360, Samsung Smart TVs and Fan TV boxes while Comcast does not provide similar 

access.11

9 My understanding is that a substantial amount of document production, amounting to millions of pages, was 
made available only on or about December 10, 2014 and that the documents produced include relevant 
documents on set-top boxes. 

10 See Comcast, “The X1 Platform by Xfinity,” http://www.comcast.com/x1clouduser. 
11 Time Warner Cable offers up to 300 live linear channels as well as VOD access on these devices. See TWC TV 

App, Time Warner Cable, http://www.timewarnercable.com/en/tv/features/twc-tv.html (follow “Options in Your 
Home”) (explaining that the services is available on “Computer, iPad, Xbox, Kindle Fire HD & HDX, Android, 
Samsung Smart TV, iPhone, Roku, [and] Fan TV.”).  Comcast allows access to VOD, but not linear 
programming, on the Xbox 360. See FAQs: Xbos 360, Comcast Xfinity, http://xbox.comcast.net/faqs.html (“We 
do not have plans to deliver live, linear channels on the Xbox 360 at this time.”). The other devices listed in the 
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18. More generally, it appears that Time Warner Cable has been more interested in 

consumer owned and managed (“COAM”) devices as a matter of company strategy than 

Comcast has. A Time Warner Cable {{

{{

}}

19. Given Comcast’s significant investment in its X1 platform, Comcast would be expected 

to encourage its subscribers to engage with the X1 platform rather than third-party STBs. {{  

                            
text cannot be used to access Comcast’s linear or VOD programming. See Xfinity TV Go App with Download 
Feature Frequently Asked Questions, Comcast Xfinity, http://customer.comcast.com/help-and-support/xfinity-
apps/xtv-go-app-download-feature-faqs (listing compatible devices, which are limited to iPhone, iPod Touch, 
iPad, Android smartphones or tables, and Kindle Fire products).  

 In Comcast’s recent responses to the FCC’s questions on this issue, Comcast noted that it had made its app that 
allows access to certain Comcast content available on a variety of smartphones and tablets (as has Time Warner 
Cable). None of the devices were set-top boxes. Comcast noted that it was in discussion with {{  

}} to support its apps on those platforms and that Comcast believed {{
}} See Letter from Kathryn Zachem, Comcast Corporation, to 

Marlene Dortch, FCC, MB Docket No. 14-57, Response to Question 4 at 2-3 (Nov. 26, 2014).  It is also worth 
noting that Comcast reports that makes available “more than 60” linear channels in contrast to up to 300 from 
Time Warner Cable.  Id. at 2. 

12 Time Warner Cable, Inc., Responses to the Commission’s Information and Data Request, MB Docket No. 14-57 
(Oct. 14, 2014) (“Time Warner Cable Responses to Commission”) {{

}}
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}}13

20. The Transaction therefore not only reduces the number of potential large cable MVPD 

partners for a set-top box competitor from two to one, but the one partner that is being removed 

by the transaction is the one that has been significantly more interested in partnering with set-

top box providers. 

C. Potential Impact of Loss of Set-Top Box Competition 

21. The immediate impact of the possible loss of set-top box competition is that consumers 

face reduced and/or slower innovation by third-party set-top box providers. As I noted above, 

Comcast plans to use its X1 platform in the former Time Warner Cable territories if the 

Transaction is approved. Comcast also plans to attract other cable MVPDs to use the X1 

platform and set-top box and is in a trial with Cox. Comcast, Time Warner Cable and Cox 

would account for about 69 percent of all cable MVPD subscribers. The transaction would 

greatly increase the scale on the X1 platform thereby limiting the scale available to other set-

top box competitors. 

22. Post-Transaction, Comcast would exercise greater control over the ability of other set-

top box platforms to succeed.  Comcast could choose not to cooperate with such platforms, 

which would greatly limit their chances of developing a commercially viable product.  If 

Comcast did cooperate, it could extract terms and conditions to serve its interests, such as, for 

example by disadvantaging OVDs in terms of access to the set-top box. This could result in 

harm not only in innovation in set-top boxes, but also more broadly to competition from OVDs 

13 Time Warner Cable Responses to Commission, {{
}}



REDACTED – FOR PUBLIC INSPECTION 

11

in the distribution of video to consumers. In the long-run, OVDs could develop to the point that 

a broadband provider would not need to also offer MVPD services, which would increase the 

likelihood of broadband entry by overbuilders in Comcast’s territory. Limiting the ability of 

OVDs to compete through control of the set-top box would therefore decrease the likelihood of 

broadband entry in the long run. 

23. If Comcast chooses to limit cooperation with third-party set-top boxes, its X1 platform 

may become the de facto standard for cable set-top boxes given the reduced incentives for 

third-party providers to innovate.14 Comcast would then exercise significant control over the 

functionality of set-top boxes in the future. It could limit access of other firms, OVDs or other 

edge providers, to the X1 platform, or extract terms and conditions that serve Comcast’s 

interests. 

24. Comcast has, of course, innovated, just as the old AT&T brought out new telephones 

from time to time when it was the only supplier of them to most of the nation.  When AT&T’s 

legal monopoly on telephones was ended, however, the pace of innovation increased 

dramatically.  A multitude of competing, innovative firms introduced high-quality telephones 

with a variety of new features at what seemed to be amazingly low prices.  The moral of this 

story and others like it is that competition in innovation, as in production and distribution, is 

14 Comcast has stated that it has commited to making available a non-cableCARD authentication method for 
accessing its linear and VOD content. See Letter from Jordan Goldstein, Comcast, and Matthew Zinn, TiVo, to 
Marlene Dortch, FCC, CS Docket. No. 97-80, MB Docket No. 10-91, at 1 (July 14, 2014). Whether this 
authentication method is made available quickly, whether the solution is technically satisfactory to third-party 
set-top box providers, and whether Comcast’s licensing terms and conditions are reasonable remains to be seen. 
Given that Time Warner Cable has already made its linear and VOD content available on third-party set-top 
boxes, it is questionable whether Comcast’s commitment to provide a means of doing so in the future is a 
satisfactory replacement for the potential loss of Time Warner Cable’s demonstrated willingness to do so in the 
present. 
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generally an important and powerful source of consumer benefits—particularly in consumer 

electronics.

III. Programming Costs 

25. The second issue I discuss in this declaration is the potential impact of this Transaction 

in increasing the advantage that Comcast and Time Warner Cable now have with respect to the 

acquisition of video programming over smaller MVPDs, including new entrants. Assuming that 

access to VPCI is permitted under a protective order, I expect to undertake a review of the 

VPCI.

26. My understanding from talking to industry participants is that it is a widespread belief 

that the largest MVPDs, such as Comcast and Time Warner Cable, pay significantly less than 

smaller MVPDs do for video programming. Comcast also acknowledges that it expects 

significant cost savings from transitioning from the rates paid by Time Warner Cable to those 

paid by Comcast.15  The fact that Comcast now pays lower rates than Time Warner Cable 

suggests that the merged firm would pay even lower rates than Comcast alone does now. 

15 Dr. Israel argues that the savings in programming costs expected from the Transaction “are quite small in total, 
amounting to only {{ }} per year.” Mark A. Israel, Economic Analysis of the Effect of the Comcast-
TWC Transaction on Broadband: Reply to Commenters, MB Docket No. 14-57, ¶ 158 (Sept. 22, 2014) 
(attached as Exhibit 1 to Comcast Corporation and Time Warner Cable Inc., Opposition to Petitions to Deny and 
Response to Comments, MB Docket No. 14-57 (Sept. 23, 2014)). Without access to the underlying contracts in 
the VPCI it is difficult to assess this claim. In particular, the savings over the longer run may be significantly 
greater when all of Time Warner Cable’s contracts have expired. The declaration cited by Dr. Israel for this 
estimate noted that Comcast expected the savings “to the extent and at such time as more favorable rates and 
terms of some of Comcast’s programming agreements supersede some of TWC’s existing contracts.” See
Michael J. Angelakis, Angelakis Declaration, MB Docket No. 14-57, ¶ 7 (Apr. 7, 2014) (attached as Exhibit 4 to 
Applications of Comcast Corp. and Time Warner Cable Inc. for Consent to Transfer Control of Licenses and 
Authorizations, Applications and Public Interest Statement, MB Docket No. 14-57 (Apr. 8, 2014)). Even taking 
the {{ }} a year as a lower bound, the savings are significant. As a rough estimate, the {{

}} is about {{ }} of Time Warner Cable’s video programming costs of revenue in 2013 reported. 
See Time Warner Cable Inc., 2013 Annual Report (Form 10-K), at 42 (Feb. 18, 2014).  It is also important to 
note that based on the description of Comcast’s estimate, it does not appear that further decreases in the rates 
that Comcast pays for programming as a result of the Transaction, relative to what it would pay in the absence 
of the Transaction, are included in the analysis. 
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27. If the Transaction increases the differential between Comcast and Time Warner Cable’s 

video programming costs and those of smaller MVPDs, it will decrease competition among 

MVPDs. The attractiveness of overbuilder entry and expansion will decrease if the 

disadvantage they face in terms of costs of programming increases. This will also decrease 

competition among broadband providers.  

28. My understanding is that broadband providers believe they need to offer MVPD 

services in addition to broadband to be competitive. Offering bundled broadband and video 

packages is important to persuading consumers to switch. Entry as a broadband provider is 

already complicated and expensive. A further increase in the cost disadvantage in video 

programming faced by smaller broadband providers would decrease the profitability of entry 

and thereby decrease the likelihood of broadband entry and expansion.

29. In much of the country, there is limited broadband competition at the moment. If the 

Transaction inhibits broadband entry, that would impose harm on consumers. For example, 

Google Fiber’s entry or planned entry in selected locations appears to have resulted in 

significant competitive responses from incumbents.  

30. {{

}}16 {{

16 Time Warner Cable Responses to Commission, {
}

{
}
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}}17 {{

}}18 The type of benefits that consumers 

received from higher quality and lower prices in these regions would be lost if broadband entry 

were reduced. 

17 Id. 
18 Id. 
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